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JERRY AND PATRICIA A. DI XON, ET AL.,! Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Thi s Menorandum Opi ni on suppl enents Di xon v. Comm ssi oner,
T.C. Meno. 2006-90. Cases of the followi ng petitioners have been
treated as related to the above-capti oned case for purposes of
giving effect to the mandates of the Court of Appeals for the
Ninth Crcuit in D xon v. Comm ssioner, 316 F.3d 1041, 1047 (9th
Cr. 2003), as anended Mar. 18, 2003 (Di xon V), revg. and
remanding T.C. Meno. 1999-101 (Dixon Il1): Robert H and Barbara
A. Gidley, docket Nos. 10588-83, 10931-84, 38757-84; Norman W
and Barbara L. Adair, docket Nos. 17642-83, 38965-84, 35608- 86,
479-89, 8070-90; Ronald L. and Mattie L. Alverson, docket No.
17646-83; Russell L. Fleer, Sr., and Sally A Fleer, docket Nos.
27053-83 and 13477-87; Hoyt W and Barbara D. Young, docket Nos.
4201-84, 22783-85, 30010-85; Robert L. and Carolyn S. DuFresne,
docket Nos. 15907-84, 30979-85; John L. and Terry E. Huber,
docket No. 20119-84; Arden L. and Barbara G Bl ayl ock, docket No.
28723-84; Terry D. and Aoria K Owens, docket No. 40159- 84,
Ri chard and Fiorella Hongserneier, docket No. 29643-86; WIlis F.
McComas Il and Marie D. McComas, docket No. 19464-92; Wesl ey
Armand and Sherry Lynn Caci a Baughman, docket No. 621-94; Joe A
and JoAnne Rinal di, docket No. 7205-94; Norman A. and Irene
Cerasoli, docket No. 9532-94; Stanley C. and Sharon A. Titconb,
docket No. 17992-95; Richard B. and Donna G Rogers, docket No.
17993-95. The 27 rel ated cases have been consolidated for
bri efing and opi nion.




-2 -

Docket Nos. 9382-83, 10588-83, Fil ed Septenber 7, 2006.
17642- 83, 17646- 83,
27053- 83, 4201- 84,
10931-84, 15907- 84,
20119-84, 28723-84,
38757-84, 38965- 84,
40159- 84, 22783-85,
30010- 85, 30979- 85,
29643- 86, 35608- 86,
13477- 87, 479- 89,
8070-90, 19464-92,
621- 94, 7205- 94,
9532-94, 17992-95,
17993- 95.
John A. Irvine and Henry G Binder, for petitioners in
docket Nos. 9382-83, 15907-84, and 30979- 85.
Joe Alfred lzen, Jr., for petitioners in docket Nos.
17642- 83, 4201-84, 38965-84, 40159-84, 22783-85, 30010- 85,
35608- 86, 479-89, and 8070-90.
Robert Al an Jones, for petitioners in docket Nos. 17646-83,

10931- 84, 38757-84, 19464-92, 621-94, and 9532-94.

Declan J. O Donnell, for petitioners in docket Nos.

10588- 83, 27053-83, 28723-84, and 13477-87.

M chael Louis Mnns and Enid M WIllians, for petitioners in

docket No. 29643-86.
Joe A and JoAnne Rinaldi, pro sese in docket No. 7205-94.

Robert Patrick Sticht, for

petitioners in docket Nos.

20119-84, 17992-95, and 17993-95.

Henry E©. O Neill and Peter R Hochman, for respondent.




- 3 -
SUPPLEMENTAL MEMORANDUM OPI NI ON

BEGHE, Judge: These cases continue before the Court on
petitioners R chard and Fiorella Hongserneier’s notion under Rule
1612 for reconsideration of our Menorandum Opinion in T.C Meno.
2006-90 (Dixon VI). Petitioners’ notion arises fromlitigation
using a test case procedure that resulted in D xon v.

Commi ssioner, T.C. Menp. 1991-614 (Dixon I1), vacated and

remanded sub nom DuFresne v. Conmm ssioner, 26 F.3d 105 (9th Gr.

1994), on remand D xon v. Comm ssioner, T.C Mnp. 1999-101

(Dixon I11), supplenmented by T.C. Meno. 2000-116 (Di xon V),
revd. and remanded 316 F.3d 1041 (9th Cr. 2003) (D xon V). On
t he ensuing remand, Di xon VI responded to the Di xon V primary
mandate with regard to the sanction i nposed agai nst respondent;

and D xon v. Conm ssioner, T.C Meno. 2006-97 (Dixon VII), and

Young v. Comm ssioner, T.C Meno. 2006-189, responded to the

D xon V ancillary mandate with regard to petitioners’ appellate
attorney’s fees and costs incurred in D xon V.

In D xon V, as a sanction agai nst respondent for the fraud
on the court perpetrated by respondent’s attorneys in the trial
of the test cases that had resulted in the decisions in favor of

respondent against the test case petitioners in Dixon Il, the

2Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code of 1986.
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Court of Appeals mandated that “ternms equivalent to those
provided in the settlenent agreenent” between the IRS and test
case petitioners John R and Maydee Thonpson (the Thonpsons) be
extended to test case petitioners and all other taxpayers

properly before that court. D xon v. Conm ssioner, 316 F.3d at

1047. It left to this Court’s “discretion the fashioning of such
j udgnments which, to the extent possible and practicable, should
put these taxpayers in the same position as provided for in the
Thonpson settlenent.” 1d. n.11.
Petitioners primarily ground their notion for

reconsi deration of Dixon VI, regarding the sanction to be inposed
on respondent, on allegations that respondent engaged in attenpts
at a continued coverup of the fraud of respondent’s attorneys and
that this Court did not properly address that alleged continued
m sconduct in Dixon VI.® Petitioners ask the Court to reopen the
record in Dixon VI and inpose additional sanctions on respondent

for respondent’s all eged continued m sconduct. Because the Court

SPetitioners in their notion also ask us to change two
hol di ngs of our D xon VI opinion, our handling of the Thonpsons’
sec. 6651(a) late-filing addition, and the cutoff date of
deficiency interest accruals against Kersting project
petitioners, described infra in text followng note 9 as itens
(3) and (4). Petitioners made their argunments on these issues in
their opening brief, and D xon VI adequately addresses them
Consequently, we decline to change our handling of the 1981 | ate-
filing addition or the cutoff date on the deficiency interest
accruals. See Estate of Quick v. Conm ssioner, 110 T.C 440, 441
(1998).
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is considering simlar allegations by other taxpayers in notions
for leave to file notions to vacate stipul ated deci si ons that
wer e never appeal ed and have becone final, we granted
petitioners’ notion for reconsideration and ordered and received
respondent’s response to petitioners’ notion. However, we
conclude in this Suppl enental Menorandum Opi nion that the | aw of
the case and the primary mandate of the Court of Appeals in D xon
V preclude us in the cases at hand from conducting any further
inquiry into respondent’s m sconduct and from i nposing any
addi ti onal sanction on respondent with respect to cases of

t axpayers, including petitioners, who were properly before that
court.*?

Backgr ound

For purposes of this notion, we incorporate our findings in
Dixon I'll and 1V, as nodified by Dixon V and VI. W begin by
setting forth the background pertinent to this Suppl ement al
Menor andum Opi ni on.

Respondent determ ned deficiencies and additions to tax

agai nst petitioners and other taxpayers who participated in tax

‘W note that the law of the case and the nandates of the
Court of Appeals for the Ninth Crcuit in D xon V do not preclude
this Court from making such an inquiry in addressing notions for
leave to file notions to vacate stipul ated decisions filed by
t axpayers who were not properly before the Court of Appeals.

See, e.g., notions for |leave filed by Jesse M and Lura L. Lew s
in docket Nos. 15673-87, 18551-88, 29429-88, regarding Lew s V.
Commi ssioner, T.C Menp. 2005-205 (notion for reconsideration
pendi ng) .




- b -
shelter prograns (the Kersting project) pronoted by Henry F. K
Kersting (Kersting). Respondent’s determ nations resulted in the
commencenent in this Court of nore than 1,800 cases arising from
t he di sal |l owance of deductions clainmed by participants in the
Kersting prograns. Mst such participants who filed petitions in
this Court signed “piggyback agreenents” with respondent,
agreeing to be bound by the outconme of test cases that had been
sel ected by respondent’s trial attorney and Brian Seery (Seery),
the attorney originally retained by Kersting to provide
representation in the Tax Court to participants in his prograns.

Foll ow ng Seery’s withdrawal, Kersting engaged Robert J.

Chi coine (Chicoine) and Darrell D. Hallett (Hallett) to represent
the participants in his prograns in the Tax Court. Sone such
participants, including the Thonpsons (who were test case
petitioners), separately retained Luis C. DeCastro (DeCastro) to
represent themin the Tax Court.

DeCastro obtai ned 20-percent reduction settlenents on behal f
of sone of the Kersting project participants he represented, as
did Chicoine and Hallett on behalf of other nontest case
petitioners. Chicoine and Hallett disclosed the 20-percent
reduction settlenment to the test case and nontest case
petitioners who had inquired about the possibility of a nore
advant ageous settlenent than the 7-percent reduction project

settl enment respondent had been offering.
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Chicoine and Hallett's settlenent efforts displ eased
Kersting. Kersting fired Chicoine and Hallett and retained Joe
Alfred lzen, Jr. (lzen), to try the Kersting project test cases
on behalf of the petitioners.

Before the trial of the Kersting project test cases,
DeCastro, on behalf of the Thonpsons, and respondent’s tri al
attorney, Kenneth W MWade (McWade), with his imedi ate
supervisor, WlliamA Sins (Sins), agreed to a secret settlenent
they did not disclose to respondent’s nanagenent, the attorneys
or other test case petitioners, or the Tax Court. The purpose
and effect of this settlenent was to provide refunds to the
Thonpsons that were used to pay DeCastro’s attorney’' s fees to
represent the Thonpsons in the test case trial as consideration
for the Thonpsons’ staying in the test case array and M.
Thonpson’s testifying at the test case trial.

McWade al so entered into a secret pretrial settlenment with
pro se test case petitioners John R and E. Maria Cravens (the
Cravenses) that was nuch | ess advantageous to themthan the
Thonpson settl enent was to the Thonpsons or the 20-percent
reducti ons obtained by DeCastro and by Chicoine and Hallett was
to other Kersting programparticipants. The Cravens settl enent

was on the order of but slightly | ess advantageous to the
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Cravenses than respondent’s 7-percent reduction project
settlenment offer, which had been available to Kersting project
partici pants during 1982 through 1988.

In Dixon Il, the Court sustained alnost all of respondent’s
deficiency determnations in the test cases. After the Court
entered decisions for respondent in the test cases in accordance
with Dixon I, respondent’s managenent di scovered the Thonpson
and Cravens settlements and disclosed themto the Court. On June
9, 1992, respondent filed notions for leave to file notions to
vacate the decisions entered agai nst the Thonpsons, the
Cravenses, and another test case petitioner, Ralph J. R na
(Rina). Respondent asked the Court to conduct an evidentiary
hearing to determ ne whether the undi scl osed agreenents with the
Thonpsons and the Cravenses had affected the trial of the test
cases or the opinion of the Court. In the neantine (on My 14,
1992), the other test case petitioners, who continued to be
represented by |zen, had appeal ed the Court’s deci sions agai nst
t hem

On June 22, 1992, the Court granted respondent’s notions to
vacate the decisions filed in the Thonpson and Cravens cases and
deni ed respondent’s request for an evidentiary hearing. By order
dated June 22, 1992, the Court al so denied respondent’s notion to
vacate the decision against Rina, on the ground that the

testinony, stipulated facts, and exhibits relating to the
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Thonmpson and Cravens cases had no material effect on the Court’s
Dixon Il opinion as it related to R na.

On July 22, 1992, lzen filed a notion for reconsideration of
the Court’s order denying respondent’s notion to vacate the
decision in the Rina case. By order dated August 4, 1992, the
Court denied lzen's notion for reconsideration.?®

On July 16, 1992, DeCastro had filed a notion for entry of
decision in favor of the Thonpsons in accordance with the terns
of their settlenment with respondent. Respondent’s notion for
entry of decision and supporting menorandumin opposition to
DeCastro’s notion for entry of decision disclosed to the Court
the facts that had been uncovered in respondent’s investigation.
These included the fact that the purpose and effect of the
Thonpson settl ement was to provide refunds to the Thonpsons that
were used to pay DeCastro’'s attorney’s fees to represent the
Thonpsons as consideration for staying in the test case array and
M. Thonpson’s testifying at the test case trial. The Court
entered decisions in favor of the Thonpsons and the Cravenses in
accordance with their settlenents but allowed the adverse
deci si ons agai nst other test case petitioners to stand.

Thereafter, 1zen and Robert Patrick Sticht (Sticht), on

°Ri na appeal ed this denial. Unlike the Thonpsons and the
Cravenses, Rina had no settlenent agreenment with respondent’s
trial attorney. On June 13, 1995, Rina agreed to the entry of a
stipulated decision in the amounts originally determined in his
statutory notice of deficiency.
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behal f of various nontest case petitioners, filed separate
nmotions with the Court to intervene in the Thonpson and Cravens
cases. The Court denied these nobtions to intervene.?®

In January 1993, after respondent’s nmanagenent had
di scovered the Thonpson settlenent and disclosed it to the Court
and while the other test cases were on appeal, respondent nmade a
project settlenment offer to nontest case petitioners. This
offer, which in effect reinstated respondent’s earlier project
settlenment offer to reduce Kersting deficiencies by 7 percent,
was substantially | ess advantageous to petitioners than the
Thonpson settlenent. Mre than 400 nontest case petitioners

accepted respondent’s reinstated project settlenent offer.’

®Nei t her the Thonpsons nor the Cravenses appeal ed the
decisions giving effect to their settlenents. 1|zen and Sticht
separately appeal ed the orders denying their notions to intervene
in the Thonpson and Cravens cases on behalf of the nontest case
petitioners in various courts, including the Courts of Appeals
for the Second, Ninth, and Tenth G rcuits. Al appeals in the
Thonpson and Cravens cases eventually were dismssed. 1In an
unpubl i shed opinion filed June 15, 1994, the Court of Appeals for
the NNnth Grcuit stated:

The Tax Court’s August 25 and 26, 1992 deci sions
entering settlenment in the Cravens and Thonpson cases,
respectively, are final. 26 U S.C. § 7481(a)(1l); Fed.
R App. P. 13. The Tax Court lacks jurisdiction to
vacate those decisions. Billingsley v. CR 868 F.2d
1081, 1084 (9th Gr. 1989). Because there is no case
remai ning in which the taxpayers can intervene, this
appeal is noot. [Adair v. Conm ssioner, 26 F.3d 129
(9th Cr. 1994).]

"There were approxi mately 100 cases that had settled before
t he di scovery and di sclosure of the m sconduct of respondent’s
(continued. . .)
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On appeal, the test case petitioners represented by |zen
argued that the trial of the test cases had been tainted by the
Thonpson and Cravens settlenments. The Court of Appeals for the
Ninth Crcuit agreed, vacating the decisions in the renaining
test cases and renmanding themto this Court with directions “to
conduct an evidentiary hearing to determne the full extent of

the admtted wong done by the governnent trial |awers.”

DuFresne v. Conm ssioner, 26 F.3d at 107. The Court of Appeals,

citing Arizona v. Fulmnante, 499 U S. 279, 309 (1991), directed

the Court to consider “whether the extent of m sconduct rises to
the level of a structural defect voiding the judgnent as
fundanental ly unfair, or whether, despite the governnent’s
m sconduct, the judgnent can be upheld as harm ess error.” 1d.
Further, the Court of Appeals directed this Court to consider on
the nerits all nmotions of intervention filed by affected parties.
See id.

For purposes of the evidentiary hearing mandated by the
Court of Appeals in DuFresne, and to give effect to the direction
of the Court of Appeals regarding intervention, this Court

ordered that the cases of 10 nontest case petitioners, one docket

(...continued)
attorneys, enconpassing both the original project settlenent
of fer (7-percent reductions) and other settlenents obtai ned by
DeCastro and by Chicoine and Hallett (on the order of 20-percent
reductions).
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represented by |zen, sone represented by Sticht, and others by
Robert Al an Jones (Jones), be consolidated with the remaining
test cases.®

During the course of the evidentiary hearing nmandated by
the Court of Appeals in DuFresne, |zen sought discovery of
docunents regardi ng respondent’s conduct followng the trial of
the test cases. |zen alleged, inter alia, that respondent’s
activities after May 1992 anounted to an effort to cover up the
fraudul ent conduct of the Governnent attorneys in the test cases.
The Court denied |zen’ s discovery requests. See Dixon IIl, sec.
I C

In Dixon I1l, this Court held that the m sconduct of MWade
and Sinms in arranging and failing to disclose the Thonpson
settlenment did not create a structural defect but instead
resulted in harmess error. In Dixon Ill, the Court neverthel ess
i nposed sanctions agai nst respondent, hol ding that Kersting
program partici pants who had not had final decisions entered in
their cases would be relieved of liability for the interest

conponent of the addition to tax for negligence under section

8The nontest cases that were consolidated with the renaining
test cases for purposes of the evidentiary hearing initially
i ncluded petitioners represented by Declan J. O Donnell. Those
petitioners, however, dropped out and did not participate in the
evidentiary hearing, choosing instead to file a notion for
summary judgnent to obtain the benefit of the Thonpson
settlenment. The Court denied the notion in Gidley v.
Comm ssioner, T.C Meno. 1997-210.




- 13 -

6653(a)(1)(B), and increnental interest attributable to the
increased rate prescribed in section 6621(c). In D xon IV, the
Court awarded additional sanctions agai nst respondent by awardi ng
petitioners attorney’'s fees and costs under section 6673(a)(2)
but declined to inpose any further sanctions.

Test case and nontest case petitioners appealed. |I|zen, in
his brief to the Court of Appeals, argued not only that the
m sconduct of respondent’s attorneys was a fraud on the court,
but also that the Tax Court had abused its discretion by denying
petitioners’ discovery requests related to allegations of
respondent’s continued m sconduct after the trial of the test
cases. Although the Court of Appeals did not address |zen’s
di scovery argunents in its opinion, it comrented that
respondent’s disclosure of respondent’s attorneys’ m sconduct

“was anything but conplete”. Dixon v. Comm ssioner, 316 F.3d at

1045 n. 8.

In Dixon V, the Court of Appeals concluded that “the
m sconduct, including its persistence and conceal nent, did indeed
amount to a fraud on the court.” 1d. at 1043. As a sanction
agai nst respondent for the m sconduct, the Court of Appeals
mandated that “terns equivalent to those provided in the
settlenment agreenent with [the Thonpsons] and the IRS" be
extended to “Appellants [test case petitioners] and all other

t axpayers properly before this Court”. 1d. at 1047. Notably,
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the Court of Appeals did not find that this Court’s evidentiary
hearing or findings of fact on the m sconduct of respondent’s
attorneys were inadequate or did not otherwise conply with its
mandate in DuFresne. Nor did the Court of Appeals address nuch
less find error in this Court’s denial of |zen’s discovery
requests or order us to conduct an evidentiary hearing regarding
the continued m sconduct alleged by |zen.

During the proceedings on remand fromthe Court of Appeals
opinion in Dixon V, this Court, in an order issued Cctober 12,
2004, allowed petitioners’ renewed di scovery requests (that the
Court had originally denied in the proceedings on remand from
DuFresne) for the limted purpose of ascertaining respondent’s
under st andi ng of the origins and nature of the Thonpson

settlenent. Wth one exception,® the Court ordered the

°This Court sustained respondent’s invocation of the
del i berative process privilege to deny petitioners access to the
material described in item 123 of respondent’s privilege | og,
because the material was not probative of respondent’s
under standing of the origins and nature of the Thonpson
settlenment. Item 123 consisted of a chronological file of 16
vol unes conprising nore than 1,200 itenms and 5,000 pages created
and mai ntai ned by respondent’s counsel Henry E. O Neill
(ONeill). However, in note 2 of the Cct. 12, 2004, order, the
Court anticipated and cautioned that the docunents and materials
initem 123 mght be required to be produced at sone later tine
in connection with pending and proposed notions for |eave to file
notions to vacate decisions in cases in which stipul ated
deci si ons have been entered that may rai se questions regarding
t he adequacy of respondent’s disclosure of the m sconduct of
McWade and Sins and the procedural status of the test cases.
That subject will be addressed in pendi ng proceedi ngs on the
nmotions for leave to file notions to vacate stipul at ed deci si ons

(continued. . .)
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production of the nore than 200 docunents and itens enconpassed
by respondent’s privilege | og, as being relevant to that purpose.

In Dixon VI, we held that: (1) The final Thonpson
settlenment is to be regarded as resulting in a 63.37-percent
reduction of the Thonpsons’ deficiencies, as well as elimnation
of all Kersting-related penalties and additions; (2) the Thonpson
settl ement enconpasses and requires the vacating of the portion
or portions of the deficiencies determ ned agai nst any
petitioners that may be attributable to the “Bauspar” shelter
that was al so pronoted by Kersting; (3) the Thonpson settlenent’s
cancel l ati on of the Thonpsons’ 1981 |ate-filing addition
justifies cancellation of not only all non-Kersting-rel ated
penal ties and additions but also all other substantive
adj ustnents not arising fromshelters pronoted by Kersting; (4)
interest on the reduced deficiencies shall not be charged beyond
the date in June 1992 fixed by respondent’s concessi on and shal
not be stopped as of any earlier date, such as Decenber 1986,
whi ch petitioners contend marked the inception of the fraud on

the court.

°C...continued)
entered in response to respondent’s project settlenent offer of
January 1993 and other settlenments of Kersting project cases.
See supra note 4.
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Di scussi on

In their notion for reconsideration, petitioners ask the
Court to investigate and i npose sanctions on respondent for
al | eged m sconduct that occurred after the trial of the test
cases.

Petitioners argue that there is substantial newy discovered
evi dence that respondent’s managenent nmade m srepresentations to
cover up the extent of the fraud of respondent’s trial attorneys
and to distort the facts in pleadings filed with this Court in
order to reduce the Governnment’s nonetary exposure and contain
respondent’s public enbarrassnment and accountability.

Petitioners ask the Court to conduct a further inquiry into
respondent’s all eged coverup m sconduct and to inpose additional
sanctions on respondent for that m sconduct.

Respondent counters that, upon receiving the nandate of an
appel l ate court, the lower court cannot vary it or examne it for
any purpose ot her than execution, and that the Tax Court has
fully conplied in Dixon VI with the mandate of the Court of
Appeals in Dixon V. W agree with respondent.

The Courts of Appeals have exclusive jurisdiction to review
the decisions of the Tax Court in the sanme manner and to the sane
extent as decisions of the District Courts in civil actions tried
Wi thout a jury. Sec. 7482(a)(1l). Upon such review, the Courts

of Appeal s “have power to affirmor, if the decision of the Tax
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Court is not in accordance with law, to nodify or to reverse the
deci sion of the Tax Court, with or wthout remanding the case for
a rehearing, as justice may require.” Sec. 7482(c)(1).

Ceneral ly, perfection of an appeal of a decision or
certification transfers jurisdiction of the case to the Court of
Appeals; i.e., the jurisdiction of the trial court ceases and

that of the Court of Appeals begins. G&Giggs v. Provident

Consuner Disc. Co., 459 U. S. 56, 58 (1982). Once an appeal is

commenced, the trial court generally does not have authority to
act upon matters relating to the subject matter of the appeal
until the mandate fromthe appellate court is returned.?® Hunter

Douglas Corp. v. Lando Prods., Inc., 235 F.2d 631, 632-633 (9th

Cr. 1956); Pollei v. Comm ssioner, 94 T.C 595, 600 (1990).

Once an appellate court returns its mandate, jurisdiction over

the case revests in the trial court. United States v. Cote, 51

F.3d 178, 182 (9th Cr. 1995). Under the |l aw of the case
doctrine and the rule of mandate, the trial court’s authority to

address any issues after an appeal is conpleted is generally

There are limted exceptions to this general rule. Even
t hough an appeal of a judgnent is pending in the Court of
Appeal s, “the lower court may retain jurisdiction over certain
matters, w thout appellate court approval or sanction,” e.g.,
matters that are “collateral to the appeal, in aid of the appeal,
to correct clerical mstakes, in aid of execution of a judgnent
t hat has not been superseded, and to maintain the status quo
bet ween the parties pending the appeal.” Pollei v. Conm ssioner,
94 T.C. 595, 600 (1990).
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l[imted by any action taken by the appellate court with respect
to those issues during the appeal.

On remand, a trial court may not deviate fromthe
mandat e of an appellate court * * * “[w hen a case has
been deci ded by an appellate court and remanded, the
court to which it is remanded nust proceed in
accordance with the mandate and such | aw of the case as
was established by the appellate court.” Firth v.
United States, 554 F.2d 990, 993 (9th Gr. 1977) * * *
The Suprenme Court |ong ago enphasi zed that when acting
under an appellate court’s mandate, an inferior court
“cannot vary it, or examne it for any other purpose
t han execution; or give any other or further relief; or
review it, even for apparent error, upon any matter
deci ded upon appeal; or interneddle with it, further
than to settle so much as has been remanded.” In re
Sanford Fork & Tool Co., 160 U S. 247, 255 (1895).

[ Commercial Paper Holders v. Hne (Inre Beverly Hills
Bancorp), 752 F.2d 1334, 1337 (9th Cr. 1984);
alteration in the original.]

The “law of the case” doctrine requires a decision on a
| egal issue by an appellate court to be followed in al

subsequent proceedings in the sane case. Herrington v. County of

Sonoma, 12 F.3d 901, 904 (9th Cr. 1993). The doctrine generally
precl udes reexam nation of issues decided either expressly or by
necessary inplication by the appellate court upon appeal and
applies to the trial court on remand and even to the appellate

court itself upon a subsequent appeal. Pollei v. Conm ssioner,

supra at 601. The |aw of the case acts as a bar only when the
i ssue in question was actually considered and deci ded by the
first court and does not extend to issues an appellate court did

not address. United States v. Cote, supra at 181-182.
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Upon remand of the case, a corollary of the | aw of the case
doctrine, known as the rule of mandate, requires the | ower court
to inplenent both the letter and the spirit of the appellate
court’s mandate. The rule of mandate is simlar to, but broader
than, the |l aw of the case doctrine and prohibits the | ower court
fromdi sregarding the appellate court’s explicit directives.

Herri ngton v. County of Sononmm, supra at 904. The |ower court,

upon receiving the mandate of an appellate court “cannot vary it
or examne it for any other purpose than execution”. |In re

Sanford Fork & Tool Co., supra at 255. The appellate court’s

mandate controls all matters within its scope, and the trial
court cannot give relief beyond the scope of the nandate.

Newbal | v. O fshore Logistics Intl., 803 F.2d 821, 826 (5th G

1986). Thus, a lower court cannot revisit its already final

determ nati ons unl ess the mandate allows it. United States v.

Lewis, 862 F.2d 748, 750 (9th Cir. 1988).
Whil e a mandate controls all matters within its scope, on
remand a | ower court is free to consider any issue not forecl osed

by the mandate. United States v. Kellington, 217 F.3d 1084 (9th

Cr. 2000). Under certain circunstances, the |ower court may
i ssue an order on remand that deviates fromthe mandate provided
“It is not counter to the spirit of the * * * [appellate] court’s

deci si on”. Li ndy Pen Co. v. Bic Pen Corp., 982 F.2d 1400, 1404

(9th Gir. 1993).
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In D xon V, the Court of Appeals considered the m sconduct
of respondent’s attorneys in the test cases, determ ned that the
m sconduct constituted fraud on the court, and formul ated the
appropriate sanction. The Court of Appeals then nandated that
this Court enter decisions in these cases on “terns equivalent to
those provided in the settlenment agreenent with [the Thonpsons]

and the I RS". Di xon v. Commi ssioner, 316 F.3d at 1047. W nust

t heref ore consider whether the issue of respondent’s all eged
continued m sconduct followng the trial of the test cases was
addressed and di sposed of in a prior proceeding so that the Di xon
V mandates foreclosed further inquiry into that subject. See

Spragque v. Ticonic Natl. Bank, 307 U. S. 161, 164 (1939).

I n DuFresne v. Commi ssioner, 26 F.3d at 107, the Court of

Appeal s required the Tax Court to “conduct an evidentiary hearing
to determine the full extent of the admtted wong done by the
governnment trial lawers.” During the course of the evidentiary
hearing required by the Court of Appeals in DuFresne, |zen sought
di scovery of docunents regarding respondent’s conduct follow ng
the trial of the test cases, alleging that respondent attenpted
to “cover up” the fraudul ent conduct of the Governnent attorneys
in the test cases. Following the evidentiary hearing mandated by
DuFresne, this Court issued two opinions, D xon Ill and D xon |V,

addr essi ng sanctions agai nst respondent.
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In their notion for reconsideration, petitioners conplain
that during the course of the evidentiary hearing conducted on
remand fromthe Court of Appeals, as required by DuFresne, this
Court denied them access to Governnment docunents that showed the
extent of respondent’s continued m sconduct in attenpting to
conceal the trial attorneys’ m sconduct. Qur decisions entered
in accordance with Dixon IIl and D xon |V, however, were
appealed. 1lzen, in his brief on appeal, argued to the Court of
Appeal s that the Tax Court abused its discretion by denying
petitioners’ discovery requests related to respondent’s conduct
following the trial.' Al though the Court of Appeals did not
address |zen's discovery argunents in its Dixon V opinion, it
referred to the “persistence and conceal nent of the m sconduct”,

Di xon v. Comm ssioner, 316 F.3d at 1043, and comment ed t hat

respondent’ s di scl osure of the m sconduct “was anythi ng but
conplete”. |d. at 1047 n.8. In fornulating the Thonpson
settl ement sanction mandated by D xon V, the D xon V panel was
aware and took into account that respondent’s conduct follow ng
the trial of the test cases had been | ess than exenpl ary.

The al |l eged m sconduct of respondent’s managers foll ow ng

the trial of the test cases was directly in issue in the prior

1'n the Court’s evidentiary proceedings on the D xon V
mandate, the Court required the production of the bulk of the
materials to which petitioners had been previously denied access,
as a neans of helping the Court to ascertain “respondent’s
under st andi ng of the origins and nature of the Thonpson
settlenment.” See supra notes 4 and 9 and acconpanyi ng text.
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proceedi ngs before the Court of Appeals and before this Court.
We therefore hold that the issue in the cases at hand was covered
by necessary inplication by the opinion of the Court of Appeals
in Dixon V and by its nost recent primary nmandate. Consequently,
the Di xon V mandate bars this Court from considering petitioners
requests in the cases at hand to conduct a further inquiry into
respondent’s all eged continued m sconduct and to inpose sanctions
agai nst respondent for m sconduct alleged to have occurred
followng the trial, opinion, and original decisions in the test
cases.

Petitioners do not argue in their notion for reconsideration
that further inquiry into respondent’s alleged continued
m sconduct woul d be necessary or helpful in obtaining a better or
nore accurate sense of the ternms and application of the Thonpson
settlenment. Nor do we believe such an inquiry woul d have any
such effect. |In these circunstances, to engage in a further
inquiry in the cases at hand (which enconpass all pendi ng cases
in the Kersting project in which final decisions have not been
entered) with a view to inposing additional sanctions on
respondent woul d be inconsistent with and beyond the scope of the
mandate of the Court of Appeals in Dixon V. The decision by the
Court of Appeals in Dixon V not to address lzen’s conplaints

about this Court’s restraints on his discovery efforts--which
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have been | argely nooted by the Court’s discovery rulings in the
nmost recent evidentiary hearings--buttresses this concl usion.

To reflect the foregoing,

Deci sions will be

entered under Rul e 155.




